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JUSTICE COMMITTEE 
 

AGENDA 
 

25th Meeting, 2012 (Session 4) 
 

Tuesday 11 September 2012 
 
The Committee will meet at 10.00 am in Committee Room 1. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 3 in private. 
 
2. Scottish Civil Justice Council and Criminal Legal Assistance Bill: The 

Committee will take evidence on the Bill at Stage 1 from— 
 

Elspeth Molony, Senior Policy and Consultancy Manager, Capability 
Scotland; 
 
James Wolffe QC, Faculty of Advocates; 
 
Mark Harrower, Vice President, Edinburgh Bar Association; 
 
Oliver Adair, Legal Aid Convener, and Ian Moir, Legal Aid Vice-Convener, 
Law Society of Scotland; 
 

and then from— 
 

Dr Colin Lancaster, Director of Policy Development, and Kingsley Thomas, 
Manager of Criminal Legal Assistance, Scottish Legal Aid Board; 
 
Professor Alan Miller, Chair, Scottish Human Rights Commission. 
 

3. Work programme: The Committee will consider its work programme. 
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Peter McGrath 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: peter.mcgrath@scottish.parliament.uk 
 
 

 
The papers for this meeting are as follows— 
 
Agenda item 2  

Copy of the Bill, associated documents and the SPICe 
briefing  
 

  

Written submissions received on the Bill  
 

  

Paper by SPICe (private paper) 
 

J/S4/12/25/1 (P) 

Agenda item 3  

Paper by the Clerk (private paper) 
 

J/S4/12/25/2 (P) 

Paper by SPICe (private paper) 
 

J/S4/12/25/3 (P) 

Papers for information  

Paper by SPICe on the governance of the Scottish Prison 
Service 
 

J/S4/12/25/4 

Letter from the Cabinet Secretary for Justice on the 
implementation of the Police and Fire Reform (Scotland) Act 
2012 
 

J/S4/12/25/5 

Update from the Scottish Government on the functions of the 
Scottish Committee of the Administrative Council and 
Tribunals Council 
 

J/S4/12/25/6 

 

mailto:peter.mcgrath@scottish.parliament.uk
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/50220.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/50220.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/52440.aspx
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Governance of the Scottish Prison Service 

Introduction 

This briefing provides information on the governance of the Scottish Prison Service 
(„SPS‟).  More general information about the work of the SPS, and prisons in 
general, is set out in the SPICe briefing „The Scottish Criminal Justice System: The 
Prison Service‟ (2012) and in SPS annual reports (the latest being the „Annual 
Report and Accounts 2011-12‟ (2012)). 

Executive Agency 

The SPS (established in 1993) is an executive agency of the Scottish Government.  
It is the body that runs Scotland‟s prisons (including managing the contracts for 
private prisons). 

The Scottish Government‟s website (under the heading of „About Scotland‟s Public 
Bodies‟) identifies executive agencies as one of nine categories of public body: 

“Public Bodies come in a variety of shapes and sizes and fall into one of the 
following classifications depending on their functions and relationship with 
Scottish Ministers and/or the Scottish Parliament: 

 Executive Agencies – are constituent parts of Scottish Government with a 
stronger focus on operational management and direct delivery of public 
services.  They are headed by a Chief Executive who together with the 
agency staff are civil servants. 

 Executive NDPBs – have a national remit and carry out administrative, 
commercial, executive or regulatory functions at arm‟s length from 
Government.  They are normally established by statute, Royal Charter or 
as companies limited by guarantee.  Most NDPBs have boards appointed 
by Scottish Ministers.  Board member appointments are made subject to 
the Code set out by the Commissioner for Public Appointments. 

 Advisory NDPBs – have a national remit and carry out advisory functions 
providing specialist advice to Ministers and others. 

 Tribunals – are responsible for tasks and advice relating to specialist areas 
of the law, carry out judicial functions but are separate from the formal court 
system. 

http://www.sps.gov.uk/home/home.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/50145.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/50145.aspx
http://www.sps.gov.uk/Publications/Publication-4158.aspx
http://www.sps.gov.uk/Publications/Publication-4158.aspx
http://www.scotland.gov.uk/Topics/Government/public-bodies/about
http://www.scotland.gov.uk/Topics/Government/public-bodies/about
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 Public Corporations – are industrial or commercial enterprises under direct 
control of Ministers. 

 NHS bodies – provide management, technical or advisory services within 
the NHS. 

 Non-Ministerial Departments – are headed by a statutory office holder and 
operate at arm‟s length from Government. 

 Commissioners & Ombudsmen – have a range of roles including 
safeguarding the rights of particular groups in society and reporting on, 
monitoring and handling complaints about the activity of public 
organisations. 

 Others – there are a range of other significant national organisations 
including inspectorates with Chief Inspectors appointed by the Crown.” 

In relation to executive agencies, the „Guide to Public Bodies in Scotland‟ (Scottish 
Government 2011) states that: 

“Executive agencies are an integral part of the Scottish Government.  They 
support Ministers in their work, focussing on delivering parts of Government 
business or providing a specialised function.  They have well-defined remits 
which are aligned with and help deliver the Government‟s purpose and 
objectives.  They generally have a strong focus on the management and direct 
delivery of public services.  However, our Agencies also, to one extent or 
another, provide strategic policy input.  In some cases, our Agencies carry 
responsibility for a discrete area of Government policy and activity and thus 
work very closely with Ministers.  Their staff are civil servants including the 
Chief Executive, who is directly accountable to Ministers.  Agencies are not 
statutory bodies but operate in accordance with a Framework Document which 
is approved by Ministers and may be reviewed, amended or revoked at any 
time.  Director Generals and Directors (depending on the seniority of the Chief 
Executive) are responsible for ensuring that agencies play a full part within 
portfolios in support of Ministers‟ policies and priorities. 
Functions of agencies are such that: 

 They involve delivering public services which do not require day to day 
Ministerial oversight but for which Ministers should nevertheless remain 
accountable. 

 It is appropriate for the service to be delivered by civil servants and for 
Ministers to set the strategic direction. 

 There are good reasons for the service being delivered at „arm‟s length‟ 
from Ministers while remaining part of the Scottish Government, as 
opposed being part of an SG core department, the responsibility of another 
public body or the private sector or contracted out.” (p 2) 

Other executive agencies dealing with justice issues include Disclosure Scotland.1 

                                                
1 Further information on a range of public bodies is set out in the Scottish Government‟s „National 
Public Bodies Directory‟ (2012). 

http://www.scotland.gov.uk/Topics/Government/public-bodies/pubs/Guide%20to%20public%20bodies
http://www.disclosurescotland.co.uk/
http://www.scotland.gov.uk/Topics/Government/public-bodies/about/Bodies
http://www.scotland.gov.uk/Topics/Government/public-bodies/about/Bodies
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Public bodies dealing with justice issues, but not established as executive agencies, 
include: 

 executive NDPBs – Police Complaints Commissioner for Scotland; Scottish 
Criminal Cases Review Commission; Scottish Legal Aid Board 

 advisory NDPBs – Judicial Appointments Board for Scotland; Scottish Law 
Commission 

 tribunals – Parole Board for Scotland 

 non-ministerial departments – Scottish Court Service 

 commissioners and ombudsman – Scottish Human Rights Commission 

 other – HM Chief Inspector of Prisons in Scotland 

SPS Framework Document 

As noted above, executive agencies operate in accordance with a framework 
document which is approved by the Scottish Ministers.  The current SPS Framework 
Document (2007) provides guidance on topics including:2 

 the role of the Scottish Ministers (including information on issues delegated to 
the SPS Chief Executive) 

 the role of the Chief Executive 

 accountability to the Scottish Parliament 

In relation to the role of the Scottish Ministers, the SPS Framework Document states 
that: 

“The Scottish Ministers are responsible for setting the policy and resources 
framework within which SPS operates.  They exercise these responsibilities by: 
a. determining the criminal justice and other strategic policies within which 

SPS and other bodies operate 
b. determining public expenditure provision for the SPS 
c. approving the SPS Framework Document and any revisions to it; 
d. approving SPS‟s business plans; and 
e. setting targets and monitoring SPS‟s performance. 

The Scottish Ministers also approve the appointment of the Chief Executive of 
SPS. 
The Minister for Justice is accountable to Parliament for these matters and from 
time to time will make statements on them to Parliament. 
The Scottish Ministers have delegated the majority of operational and 
contractual decisions to the Chief Executive of SPS.  These delegations are set 
out in Annex A.  Ministers will not normally intervene in decisions about 
delegated matters.” (paras 5-8) 

                                                
2 The 2007 SPS Framework Document contains some information which is no longer accurate (eg 
references to the Scottish Prisons Complaints Commission) and is due for renewal. 

http://www.pcc-scotland.org/
http://www.sccrc.org.uk/home.aspx
http://www.sccrc.org.uk/home.aspx
http://www.slab.org.uk/
http://www.judicialappointmentsscotland.org.uk/Home
http://www.scotlawcom.gov.uk/
http://www.scotlawcom.gov.uk/
http://www.scottishparoleboard.gov.uk/
http://www.scotcourts.gov.uk/courtsadmin/scs.asp
http://www.scottishhumanrights.com/
http://www.scotland.gov.uk/Topics/Justice/public-safety/offender-management/offender/custody/Prisons/hmip
http://www.sps.gov.uk/Publications/Publication73.aspx
http://www.sps.gov.uk/Publications/Publication73.aspx
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In relation to accountability to the Scottish Parliament, the SPS Framework 
Document includes the following information: 

“The Scottish Ministers are accountable to the Scottish Parliament for the 
functions of SPS.  They have however delegated the decisions set out in Annex 
A to the Chief Executive of SPS.  Communication about delegated matters are 
most efficiently and appropriately conducted directly with the Chief Executive 
and the Scottish Ministers will encourage MSPs to communicate with the Chief 
Executive on matters delegated to him or her.” (para 16) 
“As the Agency Accountable Officer, the Chief Executive is personally 
accountable to Parliament for the proper efficient and effective deployment and 
use of the resources provided to the SPS.” (annex A) 

Further information on the role of the Chief Executive is set out below. 

SPS Chief Executive 

The SPS Framework Document states that: 

“The Chief Executive of SPS is accountable to the Scottish Ministers for the 
operation of SPS; for advising them on policy on prisons; for the management 
of SPS; and for planning its future development.” (para 9) 

In relation to matters which Scottish Ministers have delegated to the SPS Chief 
Executive, the Framework Document (annex A) includes information under the 
following headings: 

 general – delegated authority for the operation and management of the SPS 
(subject to various exceptions, etc) 

 prison estate – delegated authority to develop and manage the prison estate 
(subject to various exceptions) 

 prison operations and regime – delegated authority to take decisions in 
relation to rules, regimes, etc applying in prisons (subject to compliance with 
the policies of Scottish Ministers and approved business plans) 

 management and movement of prisoners – delegated authority to take 
decisions about the management of individual offenders (subject to various 
exceptions) 

 finance – delegated authority (subject to various exceptions, etc) 

 human resources – delegated authority (subject to various exceptions, etc) 

Holders of the post of Chief Executive since 1999 are:3 

 Colin McConnell – current holder of the post appointed in May 2012 

 John Ewing – July 2010 to May 2012 

 Willie Pretswell – interim appointment from November 2009 to July 2010 

 Mike Ewart – April 2007 to November 2009 

                                                
3 Information taken from SPS annual reports. 
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 Tony Cameron – September 1999 to April 2007 (took over from Eddie 
Frizzell) 

Prior to his appointment as SPS Chief Executive, Colin McConnell was the Director 
General of the Northern Ireland Prison Service (January 2011 to May 2012). 

SPS Executive Board 

The SPS Framework Document states that: 

“The Chief Executive chairs an internal board, the SPS Executive Board, which 
comprises senior SPS staff who are accountable to the Chief Executive for their 
areas of responsibility.  The SPS Executive Board also includes non-executive 
directors appointed by the Scottish Ministers.  The role of the Executive Board 
is to support the Chief Executive in monitoring and improving the performance 
of SPS, reviewing and managing risks to SPS achieving its aims, and realising 
the SPS vision of correctional excellence.” (para 11) 

Information on the work and membership of the Executive Board is set out in the 
SPS „Annual Report and Accounts 2011-12‟ (p 6).  In addition, the SPS website 
(under the heading of „About SPS‟) provides information on the directorates headed 
by senior SPS staff. 

Planning and Performance 

The SPS Framework Document notes that: 

“SPS‟s performance will be planned, monitored and reviewed within a regular 
cycle of discussions between the Minister for Justice and the Chief Executive.” 
(para 14) 

Central to this process is the preparation and approval of a business plan, with the 
Framework Document indicates that: 

“Approval of the Business Plan by the Scottish Ministers constitutes the 
authority for the Chief Executive to pursue the aims, objectives and targets it 
contains and the approved plan forms the main basis against which the 
Agency‟s performance will be judged.” (para 15) 

The business plan for 2012-13 (including key performance indicators) is available on 
the SPS website – „Scottish Prison Service Delivery Plan 2012-13‟ (2012).  It, along 
with the „Annual Report and Accounts 2011-12‟, provides information on 
performance. 

The SPS has also recently published a three year plan – „Corporate Plan 2012-15‟ 
(2012). 

http://www.sps.gov.uk/AboutUs/sps-about-us.aspx
http://www.sps.gov.uk/Publications/Publication-4193.aspx
http://www.sps.gov.uk/Publications/Publication-4191.aspx
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Monitoring of Performance 

As already noted: 

 the SPS Chief Executive is accountable to the Scottish Ministers for the 
operation and management of the SPS, and to the Scottish Parliament in 
relation to the deployment and use of resources provided to the SPS 

 the Scottish Ministers are accountable to the Scottish Parliament in relation to 
the functions of the SPS (although MSPs are encouraged to communicate 
directly with the SPS Chief Executive in relation to matters delegated to him) 

A number of other people/bodies are involved in monitoring prisons and the work of 
the SPS: 

 HM Chief Inspector of Prisons in Scotland – inspects prisons to examine the 
treatment of and conditions for prisoners.  Produces an annual report which is 
presented to the Scottish Ministers and laid before the Scottish Parliament 

 Visiting Committees for Scottish Penal Establishments – visiting committees, 
comprising unpaid volunteers, act as independent observers.  They monitor 
prisons and report to prison governors and the Scottish Ministers on the 
administration of prisons and conditions for prisoners.  Their work includes 
frequent visits to prisons and listening to complaints from prisoners.  More 
information is set out on the website of the Association of Visiting Committees 
and in the Scottish Government‟s „Consultation on Independent Monitoring of 
Prisons‟ (2011, p 8-12).  In May 2012, the Cabinet Secretary for Justice wrote 
to the Convenor of the Justice Committee outlining the Scottish Government‟s 
plans to replace visiting committees with a statutory monitoring service 
(reporting to HM Chief Inspector of Prisons in Scotland) and prisoner support 
service 

 Scottish Public Services Ombudsman – looks into complaints about public 
services.  Its work includes examining complaints from prisoners which have 
already been considered through internal SPS complaint procedures.  (It took 
over the work of the Scottish Prisons Complaints Commission in October 
2010) 

 Auditor General for Scotland – responsible (with the support of Audit 
Scotland) for the audit of most public bodies.4  Her role includes ensuring that 
public money is spent properly, efficiently and effectively by the SPS.  She is 
independent and reports to the Scottish Parliament‟s Public Audit Committee.  
Previous reports relating to prisons include „Managing Increasing Prisoner 
Numbers in Scotland‟ (2008).  Current work, with relevance to the role of the 
SPS, includes a project on approaches to reduce reoffending (publication of 
report due towards the end of this year) 

Frazer McCallum 
Senior Researcher 
Justice & Social Affairs Research Unit 
10 August 2012 

                                                
4 The work of the Auditor General for Scotland does not extend to the audit of local authorities (which 
is carried out by the Accounts Commission). 

http://www.scotland.gov.uk/Topics/Justice/public-safety/offender-management/offender/custody/Prisons/hmip
http://www.avc.org.uk/
http://www.scotland.gov.uk/Publications/2011/01/13172219/0
http://www.scotland.gov.uk/Publications/2011/01/13172219/0
http://www.scottish.parliament.uk/S4_JusticeCommittee/General%20Documents/20120524_CSfJ_Prison_Visiting_Committees.pdf
http://www.spso.org.uk/
http://www.scotland.gov.uk/Topics/Justice/public-safety/offender-management/offender/custody/Prisons/18780
http://www.audit-scotland.gov.uk/about/ags/
http://www.audit-scotland.gov.uk/docs/central/2008/nr_080508_prisoner_numbers.pdf
http://www.audit-scotland.gov.uk/docs/central/2008/nr_080508_prisoner_numbers.pdf
http://www.audit-scotland.gov.uk/docs/fwd/pb_reduce_reoffending.pdf
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Justice Committee  
 

25th Meeting, 2012 (Session 4), Tuesday 11 September 2012 
 

Letter from the Scottish Government to the Convener 
 

Update on the implementation of the Police and Fire Reform (Scotland) Act 
2012 

 
As you may be aware the Police and Fire Reform (Scotland) Act 2012 received 
Royal Assent on 7 August 2012. 
 
I thought it would be helpful to let you know how we are planning to progress the 
subordinate legislation that is required in order to fully implement the Act, so that the 
new services can take up operations from 1 April 2013. 
 
A number of provisions in the Act were commenced on the day after Royal Assent, 
by virtue of section 129(1), to allow for the early appointment of the SPA and SFRS 
Board members and Chief Officers.  We plan to make a commencement Order by 
the end of September to enable further preparation and planning to be carried out, 
and then to lay a range of regulations and orders between December this year and 
early 2013.  I am enclosing a list of the proposed instruments, with approximate 
laying timings.  
 
I hope this is helpful to the Committee. My officials will be happy to discus any of this 
in more detail with Committee Clerks if they would find this helpful. 
 
I am copying this letter to Nigel Don, Convener of the Subordinate Legislation 
Committee. 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
4 September 2012 
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Police and Fire Reform (Scotland) Act Instruments 
 
Affirmative Procedure 

SSI Title Indicative Laying 
Date 

Coming into 
force 

Police Investigations 
and Review 
Commissioner 
(Investigative 
Procedure) 
Regulations 

Jan 2013 1 April 2013 

Transitional 
Provisions Order 
(tentative – if 
provisions are not 
included in 
Commencement 
Orders) 

Jan 2013 1 April 2013 

Consequential 
Modifications Order 

Jan 2013 1 April 2013 
 

 
Negative Procedure 

SSI Title Indicative Laying 
Date 

Coming into 
force 

Service Outwith the 
Police Service of 
Scotland Regulations 

Feb 2013 1 April 2013 

Police (Scotland) 
Regulations 
(conditions of service) 

Jan 2013 1 April 2013 

Police Performance 
(Scotland) 
Regulations 

To be agreed 1 April 2013 

Police Performance 
(Senior Officers) 
(Scotland) 
Regulations 

To be agreed 1 April 2013 

Police Cadets 
(Scotland) 
Regulations 

Jan 2013 1 April 2013 

Police Special 
Constables (Scotland) 
Regulations 

Jan 2013 1 April 2013 

Police Conduct 
(Scotland) 
Regulations 
 

To be agreed 1 April 2013 

Police Promotion 
(Scotland) 

Jan 2013 1 April 2013 
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Regulations 
Police Federation 
(Scotland) 
Regulations 

Jan 2013 1 April 2013 

Scottish Police 
Authority (Provision of 
Goods and Services) 
Order  

Dec 2012 1 April 2013   

Police Service of 
Scotland (Provisions 
of Goods and 
Services) Order 

Dec 2012 1 April 2013 

Police Appeals 
Tribunal (Scotland) 
Rules  

Jan 2013 1 April 2013 

Appointed Day (SFRS 
strategic plan) Order 

Spring 2013 Appointed Day 
still to be 
determined- likely 
to be later in 2013 

Scottish Fire and 
Rescue Service 
(Framework) Order  

March 2013 To be agreed- 
likely to be post 1 
April 2013 

Police Investigations 
and Review 
Commissioner 
(Specified Weapons) 
Regulations 

Jan 2013 1 April 2013 

Firefighters’ Pension 
Scheme Amendment 
(No.2) (Scotland) 
Order  

April 2013 (cannot 
be laid until powers 
amended by s.104 
Order) 

6 May 2013 
(effect will be 
retrospective) 
 

New Firefighters’ 
Pension Scheme 
Amendment 
(Scotland) Order 

April 2013 (cannot 
be laid until powers 
amended by s.104 
Order) 

6 May 2013 
(effect will be 
retrospective) 
 

Police Pensions 
Amendment 
(Scotland) 
Regulations 

April 2013 (cannot 
be laid until powers 
amended by s.104 
Order) 

6 May 2013 
(effect will be 
retrospective) 
 

 
No procedure 
SSI Title Indicative Laying 

Date 
Coming into 
force 

Commencement 
Order No 1 

September 2012 1 October 2013 

Commencement 
Order No 2 

December 2012 1 January 2013 

Commencement 
Order No 3 

March 2013 1 April 2013 



 
J/S4/12/25/5 

4 
 

Appointed Day (SFRS 
staff) Order 

March 2013 1 April 2013 

Appointed Day (police 
staff) Order (if 
required) 

March 2013 1 April 2013 
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Justice Committee  
 

25th Meeting, 2012 (Session 4), Tuesday 11 September 2012 
 

Letter from the Scottish Government to the Scottish Committee of the 
Administrative Justice and Tribunals Council 

 
Firstly, may I note my thanks for the work of the Scottish Committee of the 
Administrative Justice and Tribunals Council (AJTC) in supporting the reform of the 
tribunals’ landscape in Scotland. Reports and the contribution by the Committee to 
this debate have been valuable. I am also interested in the work the Committee has 
been taking forward on administrative justice more generally. 
 
With this is mind, I wish to consider what we may put in place in Scotland following 
the abolition by the UK Government of the AJTC. I have asked my officials to 
consider options for the long-term. Until I have received this advice, I am conscious 
that I do not want work to falter under the uncertainty of timing around when the 
abolition may take place. Therefore, I would like to confirm that my intention is to 
continue many of the functions of the Committee post abolition by setting up a non-
statutory advisory committee. 
 
This will see a small shift in responsibilities as the advisory committee can only at 
this stage be non-statutory. I believe that this will allow us some certainty and 
continuity whilst we consider long-term options for the work of tribunals and 
administrative justice in Scotland. 
 
I have asked Norman Egan, Chief Executive of the Scottish Tribunals Service, to 
discuss this proposal with you in more detail. 
 
I am copying this letter to the Justice Committee for their information. 
 
Roseanna Cunningham 
Minister for Community Safety and Legal Affairs 
4 September 2012 
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